
 
 
 
At PSIC
legal an
 
Delay
 
 
 Rober
family phy
routine ph
in generall
or conditio
highlighte
to Dr. Do
 
4/4/08 A
 Heigh
 Weigh
 9 lb. w
Vital Sign
 BP—
 P—88
 R—20
 Temp
 NO c
Medicatio
 Daily 
 Preva

heartb
 Motri

aches/
  NO c
Allergies:
 Penici
 NO c
Social Hi

Marrie
at No
First N
“socia
of win
from 
street 

 NO C
Family H

Mothe
Father
acute 
brothe

C, we are p
nd clinical 

yed Diag

rt Powell, age 
ysician Daniel 
hysical on Apr
ly good health
ons. Joan Sma
d the followin

oran’s examina

Appt. for Year
ht: 5’ 11” 
ht: 180 lbs. (1/
weight loss s
ns:  
116/74 
8 
0 

p—98.2 
change from 
ons: 
men’s multi-v
cid OTC, 15m
burn  
n OTC, as ne
/pain 
change in me
: 
illin 
change from 
istory: 
ed, 2 children—
rthwestern. St
National as br
ally”—beer 3–
ne; smoked a p
age 18–40, qu
drugs.  

Change from 
History: 

er is in her 80
r—died of lun
MI at age 60. 
er in good hea

 

leased to s
issues typ

gnosis o

54, saw his lo
Doran, M.D.

ril 4, 2008. Mr
h, with no chro
ale, R.N., reco
ng intake infor
ation of Mr. P

rly Physical 

/22/07—189l
ince last year

last year 

vitamin 
mg/day as nee

eded for musc

eds from last 

last year 

—1 at home, 
till working fu
ranch manager
–4/week, occa
pack of cigare

uit 1994; denie

last year 

s and living in
ng cancer at ag
Siblings—1 y

alth. 

share the f
pically invo

of Lung 

ong-time 
, for a 

r. Powell was 
onic illnesses 

orded and 
rmation prior
owell:  

 

lbs.) 
r 

eded for 

cle 

year 

1 in college 
ull-time at 
r. Drinks 
asional glass 
ettes a day 
es use of 

ndependently. 
ge 64 and had
younger 

following s
olved in a m

Cancer 

d 

 N
Com

P
m
j
3
s

 N
 

more
wher
there
form
patie
Dora
effor

Dr. D
weig
joggi
work
Dr. D
signi
abou
were

 

shap
the p
due t
OTC

R
Case 

scenario, w
malpractice

Results 

NO Change 
mplaints:  
Patient says h
more easily fa
jogging. He’s
3 miles/5 day
symptoms.  
NO Change 

Dr. Doran an
e than 20 year
re Joan would
eof, at the end

m. Then, she w
ent’s record fo
an believed th
rts and saved t
After reviewi

Doran congra
ght loss, which
ing. Dr. Doran
k from the pri
Doran did not
ificant and tol
ut it.” Dr. Dor
e as follows: 

HEENT—E
mucous mem
drip  
Neck—No a
Lungs—Cle
wheeze heard
Heart—Reg
Abdomen—
sounds; no m
Extremities

Dr. Doran to
pe and to “kee
post-nasal drip
to springtime 

C antihistamin

Risk Ma
Studies

which pres
e claim.  

 in Law

from last yea

e generally fee
atigued and wi
had to cut bac

ys a week; no o

from last yea

nd Joan had w
rs. They had d
d note any cha
d of each secti
would highligh
or Dr. Doran t
hat this system
time. 
ing Mr. Powel

atulated him o
h the patient a
n reviewed th
ior week and n
t think the ane
d Mr. Powell 
ran’s physical 

Ears and thro
mbranes dry, s

adenopathy o
ear to P & A, s
d, on left  

gular rhythm, n
—Rounded, so
masses or orga
s—No edema 

old Mr. Powel
p up the good
p and slight w
allergies, and 

ne, such as lora

anagem
s & Artic

ents sever

suit 

ar 

els okay but is
inded when 
ck from his no
other respirato

ar 

worked togeth
developed a sy
anges, or a lack
ion on the inta
ht these in the 
to easily scan.

m focused his 

ll’s intake shee
n his 9-pound

attributed to 
he patient’s lab
noted mild an
emia level was
“not to worry
exam findings

oat not inflame
some post-nas

r thyromegaly
slight expirato

no murmurs 
ft, normal bow
anomegaly  
or lesions 

ll he was in gr
d work.” He s

wheezing were 
he suggested 
atadine. Mr. P

ent  
cles 

ral 

s now 

ormal 
ory 

her for 
ystem 
k 
ake 

 Dr. 

et, 
d 

b 
nemia. 
s 
y 
s 

ed, 
sal 

y 
ory 

wel 

reat 
aid 
likely 
an 

Powell 



was told to return in a year for his annual exam 
and was given an appointment for April 8, 2009. 

Mr. Powell was next seen 20 months later on 
December 14, 2009. He had cancelled his April 8 
appointment, and didn’t call to reschedule until 
mid-November. The nurse recorded the following 
on the intake form:  
  
12/14/09 Appt. for Yearly Physical  
 Height: 5’ 11” 
 Weight: 165 lbs. (1/22/07 – 189lbs.) 
 15 lb. weight loss since last appointment 

(4/08) 
Vital Signs:  
 BP—140/86 
 P—98 
 R—28 
 Temp—99.2 
 All VS are higher than last appointment 
Medications: 
 Daily men’s multi-vitamin 
 Loratadine, 10 mg/day p.r.n. 
 Prevacid OTC, 15mg/day as needed for 

heartburn  
 Motrin OTC, as needed for muscle 

aches/pain 
Loratadine added per Dr. Doran’s 
suggestion at last appointment—although 
patient hasn’t seen any improvement 
while taking it. 

Allergies: 
 Penicillin 
 NO change from last year 
Social History: 

Married, 2 children—1 at home, 1 in college 
at Northwestern. Still working full-time at 
First National as branch manager. Drinks 
“socially”—beer 3–4/week, occasional glass 
of wine; smoked a pack of cigarettes a day 
from age 18–40, quit 1994; denies use of 
street drugs.  

 NO Change from last year 
Family History: 

Mother is in her 80s and living independently. 
Father—died of lung cancer at age 64 and had 
acute MI at age 60. Siblings—1 younger 
brother in good health. 

 NO Change from last year 
Complaints:  

Patient says he had to decrease his jogging 
distance to 1 mile/3 days a week, and because 
of increased SOB, mostly just walks rather 
than jogs.  

 Respiratory problems much worse than 
last visit 

 
When Dr. Doran reviewed the intake sheet 

before Mr. Powell’s examination, he was surprised 
at the last highlighted statement. He looked back 
at the notes for the 4/4/08 visit and noticed that 
the words “is more easily fatigued and winded” on 
the “Complaints” section were inappropriately 
followed by the highlighted words “NO Change.” 

On physical examination, Mr. Powell’s 
breathing was very shallow and labored. 
Significant rhonchi were noted on the left. Dr. 
Doran did not finish his physical exam. Instead, 
he immediately sent the patient for a STAT chest 
X-ray at the radiology practice in the same 
building. The radiologist called back to report that 
Mr. Powell had a large lesion in the left lower lobe 
and suggested immediate CT scan of the chest and 
abdomen.  

Mr. Powell was subsequently diagnosed with 
extensive stage (ES), small cell carcinoma (SCLC) 
of the left lower lobe with hepatic metastases. He 
underwent aggressive chemo and radiation 
therapy. However, the cancer continued to spread, 
metastasizing to the brain. Mr. Powell died in June 
2010. 

The patient’s wife and children brought suit 
against Dr. Doran for a 20-month delay in 
diagnosis of small cell carcinoma of the left lung, 
resulting in widespread metastases and death of a 
56-year-old husband and father. State law 
permitted the plaintiffs to pursue a claim for “loss 
of chance,” meaning that a patient (or his estate) is 
entitled to receive compensation for a reduction in 
the chance for a more favorable outcome as a 
result of a provider’s negligence. Joan Smale, R.N., 
was also named in the suit, as was Dr. Doran’s 
professional corporation. The plaintiffs’ demand 
was $2.5 million.  
 
Claims Handling  

Initially, Dr. Doran’s attorney was going to 
argue on behalf of his client that the delay was 
inconsequential because SCLC is very aggressive. 
In two out of every three patients, it is already 
classified as ES at the time of diagnosis. 
Therefore, Mr. Powell’s fate may have already 
been sealed, even if it would have been diagnosed 
at his 2008 visit. However, prior to his deposition, 
Dr. Doran had confided in defense counsel that 
he felt horrible that the cancer was not caught 
earlier and believed the delay was entirely his fault 
because his procedures had failed Mr. Powell.  

Despite Dr. Doran’s belief of his 
responsibility, defense counsel sought review of 
the case with two independent renowned 



oncologists. Unfortunately, both expressed very 
similar opinions—that while SCLC is extremely 
aggressive and usually fatal, there was a 50 percent 
chance the cancer would have been categorized as 
limited stage if diagnosed in April of 2008. Mr. 
Powell would have undergone immediate and 
extensive radiation and chemotherapy, giving him 
a 20-25 percent chance of survival for at least five 
years with this early intervention. The oncologists 
also opined that had Mr. Powell kept his 
scheduled appointment in April of 2009, assuming 
treatment was initiated at that time, he still had a 
5-10 percent chance of survival. The additional 8-
month delay resulted in essentially no chance of 
survival beyond a few months.   

In a videotaped deposition just before his 
death, Mr. Powell testified that although he didn’t 
specifically mention it to Dr. Doran, he had told 
Nurse Smale about his respiratory problems in 
2008 and assumed Dr. Doran became aware of 
them upon reviewing the nurse’s notes in the 
chart. Mr. Powell said he told the nurse he was 
concerned about his diminished lung capacity, 
particularly in light of his father’s death from lung 
cancer. However, after Dr. Doran’s “clean bill of 
health,” Mr. Powell figured he was overreacting to 
his symptoms. 

Dr. Doran was concerned that this emotional 
deathbed videotape of Mr. Powell would be 
difficult to overcome. Also of major concern were 
the opinions of his own medical experts who 
would have to testify that, although the prognosis 
for Mr. Powell’s long-term survival was not good, 
he nevertheless lost a 20-25 percent chance of 
survival as a result of the 20-month delay in 
diagnosis.  

Consequently, Dr. Doran preferred that the 
case not go to trial, and he told his attorney he 
wanted to settle the case. Following an early 
mediation, the case settled for $450,000. This 
amount could have been significantly higher had 
this been a type of cancer with a much greater 
chance of successful outcome with early diagnosis 
and treatment.   

 
What Can We Learn? 

The problem in this case began when Dr. 
Doran’s nurse incorrectly wrote and highlighted 
the words “No Change from last year” at the end 
of the “Complaint” section, in spite of the fact 
that Mr. Powell was now more easily fatigued and 
winded.  

Had Dr. Doran seen that complaint, he may 
have acted sooner. This is especially likely given 
Mr. Powell’s elevated findings of anemia and the 

patient’s father’s death of lung cancer. This critical 
information was in the record—Dr. Doran just 
didn’t notice it. If he had, he may have performed 
a more comprehensive examination and sought 
diagnostic testing, possibly resulting in Mr. 
Powell’s survival, due to being diagnosed 20 
months earlier. (Note: Many electronic health 
records have point and click features, which may 
add to the risk of physicians missing key points in 
the patient history while they concentrate on 
completing the record instead of listening to what 
the patient is saying.)  

In addition, under the legal principle of 
vicarious liability, Dr. Doran, as the employer, was 
ultimately responsible for his nurse’s actions. 
Vicarious liability would not relieve the nurse of 
her own responsibility, but it would place an 
additional burden of liability on Dr. Doran.  

Another issue was the fact that Mr. Powell 
had been told to return in a year but wasn’t seen 
for 20 months. Dr. Doran’s office had no tracking 
system to follow up on missed appointments, test 
results and patient referrals. Though Mr. Powell’s 
may have contributed to this delay in diagnosis, 
the courts generally assign the greater share of 
responsibility for following up to the physician. 

A call after a missed or cancelled appointment 
is also good patient relations. It demonstrates the 
practice is concerned about the patient’s welfare 
and values the patient’s decision to choose the 
practice or physician. When a patient calls to 
cancel an appointment, staff should be instructed 
to reschedule the appointment at that time. If the 
patient elects not to reschedule immediately, it is 
prudent to have the office manager determine if 
follow-up is needed for clinical or other reasons.  

This case also demonstrates the importance of 
a complete and updated patient history. Patient 
information should be updated at each visit, 
particularly prescriptions and OTC medications, 
allergies, family and social history. Most patients 
see more than one physician—any one of whom 
may prescribe medications—and all physicians 
should have the complete picture.  

The task of completing and updating the 
patient history may be delegated to an appropriate 
member of the staff. However, the physician must 
review the history and intake sheet for any 
changes before evaluation and examination. Along 
these lines, even when someone else takes the 
history, the physician still needs to review it very 
carefully. Oftentimes, patients expect concerns 
they divulge to the nurse to flow to the physician.  

Lawsuits alleging failure to diagnose, 
misdiagnosis and delayed diagnosis make up a 



significant portion of medical malpractice actions 
brought against physicians. In a case like this one, 
an effective defense is critical. At PSIC, we have 
built a reputation of having defense attorneys and 
claims professionals who will do everything 
possible to provide the most effective defense. 
This includes not cutting corners in finding the 
best experts to testify in the case and providing 
physicians with the option of deciding whether 
they want to give their consent to settle or take the 
case to court. 

Moreover, because Dr. Doran undoubtedly 
felt responsible for the patient’s death, his 
misplaced emotions could be a detriment to his 
testimony and to resolving the case. At PSIC, we 
take pride in the fact that we involve the physician 
with the strategies of the case and help them 
become more at ease with the process. When 
professional counseling is warranted, PSIC may 
take the additional step of retaining a psychologist 
trained in assisting healthcare providers with the 
stresses and emotions that a medical malpractice 
claim can cause.  
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