
On December 1, 2011, John Roe went
to Woodlawn Family Dentistry for a
routine teeth cleaning. It was his first
visit to the dental practice, and so at
that visit, John completed all of the
initial paperwork for a new patient. 

In the process of completing this
paperwork, John disclosed that he had
HIV. After the paperwork was completed,
the office hygienist brought John to the
dental chair and took X-rays of his teeth. 

After John had his X-rays completed,
he saw Dr. Nguyen, who entered the
room with John’s completed paperwork.
The dentist asked John about the
information contained in the paperwork,
including the fact that John had HIV.
The dentist told John that they would
like all future appointments to be
scheduled as the last appointment of 
the day because he had HIV. 

Dr. Nguyen examined John, and told
John that he suffered from a potential
developing cavity, as well as some minor
gum recession. John was referred to a
specialist to treat his gum recession. 
The dentist then left the room, and 
the hygienist told John the examination
was over.

John then returned to the receptionist
to set a follow up appointment, and was
given an appointment card for June 7,
2012, at 4:30 p.m., which was the last
appointment of the day. John later

learned that patients at Woodlawn
Family Dentistry who did not have HIV
were allowed to schedule appointments
at times of their choosing, without
restriction, as long as the desired
appointment time did not conflict with
an existing appointment. 

Thereafter, John filed a complaint
against Woodlawn for noncompliance
with the Americans with Disabilities Act
(ADA). Specifically, John alleged that
Woodlawn Family Dentistry failed to
treat him equally by requiring that he
schedule all his future appointments for
the last appointment of the day due to
his HIV-positive status. The complaint
was referred to the Attorney General
and the United States Department of
Justice (USDOJ) for prosecution. 

Disability Act’s Criteria
The goal of the ADA, which has

been in effect since 1990, is to make sure
that no qualified person with a disability
is turned down for a job or promotion,
or, as pertinent to this case, is refused
entry to a public-access area. 

The ADA applies to any size of
business that provides “public
accommodations.” Businesses that
provide goods or services to the public
are called “public accommodations” 
in the ADA. The ADA establishes
requirements for 12 categories of public
accommodations, which include stores,

restaurants, bars, service establishments,
theaters, hotels, recreational facilities,
private museums and schools, doctors’
and dentists’ offices, shopping malls,
and other businesses. Nearly all types 
of businesses that serve the public are
included in the 12 categories, regardless
of the size of the business or the age of
their buildings. 

Businesses covered by the ADA are
required to modify their business
policies and procedures when necessary
to serve customers with disabilities and
take steps to communicate effectively
with customers with disabilities. The
ADA also requires businesses to remove
architectural barriers in existing
buildings and make sure that newly built
or altered facilities are constructed to be
accessible to individuals with disabilities.
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Dentist Addresses Allegations; 
USDOJ Responds

Woodlawn Family Dentistry and Dr.
Nguyen denied John Roe’s allegations.
They responded that John was offered,
but not required, to accept the last
appointment of the day when his follow-
up visit was set. They contended that 
the last visit option was offered as 
an accommodation to John as a
consideration of his condition.
Woodlawn Family Dentistry and Dr.
Nguyen denied that they discriminated
against John in violation of the ADA 
or any other provisions of law. 

The USDOJ then analyzed the case.
The applicable standard under the ADA
required that under Title III of the ADA,
no person who owns, leases (or leases
to), or operates a place of public
accommodation may discriminate
against an individual on the basis of
disability in the full and equal enjoyment

of the goods, services, facilities, privileges,
advantages, or accommodations of a
place of public accommodation. 

In its analysis, the USDOJ noted that
John’s condition of HIV was a physical
impairment that substantially limits one
or more major life activities, including
the operation of his immune system,
which is a major bodily function. This
meant that John had a disability that fell
within the Americans with Disabilities
Act. It found that Dr. Nguyen and
Woodlawn were required to follow the
purview of the Act. The USDOJ also
found that the Woodlawn office would

be considered a place of “public
accommodation.”

Conclusions by the USDOJ
The USDOJ concluded that the

actions of Woodlawn Family Dentistry
discriminated against John Roe when 
it failed to offer John the same options
and availability in scheduling future
appointments as offered to other
patients, in violation of the ADA. 
The USDOJ further concluded that
Woodlawn Family Dentistry could not
show that treating John at any time
during normal business hours would
have posed a direct threat to the health
or safety of others. 

After the complaint, answer and
investigation, both Woodlawn and the
USDOJ agreed to resolve this matter.
The settlement agreement imposed 
the following terms:
• Woodlawn Family Dentistry shall

not discriminate against any
individual on the basis of disability,
including HIV, in the full and equal
enjoyment of the goods, services,
facilities, privileges, advantages, or
accommodations of Woodlawn
Family Dentistry in violation of the
ADA. Woodlawn Family Dentistry
shall not discriminate against people
with disabilities in identifying or
scheduling future appointment
times, as this is a clear violation 
of the ADA. 

• Within 30 days of the effective date
of the settlement agreement,
Woodlawn Family Dentistry shall
draft and implement a policy stating
that it does not discriminate in the
provision of goods, services,
privileges, advantages, or
accommodations to persons with
disabilities, including persons who
have HIV. Once this policy is

prepared, it must be presented to the
USDOJ for approval. After approval,
this policy statement shall be
conspicuously posted in 
the waiting area of Woodlawn
Family Dentistry for the duration 

of the settlement agreement.
• Within 60 days of the effective date

of the agreement, and every year
thereafter for the duration of the
agreement, Woodlawn Family
Dentistry shall conduct training on
Title III of the ADA to all Woodlawn
Family Dentistry employees. The
training shall also provide
information on HIV discrimination
under the ADA and on the policy
statement adopted above.

• All training manuals or written
materials concerning the training
required above, or revised or created
after the effective date of this
agreement, shall be consistent with
the provisions of this agreement,
and approved in advance by the
United States Department of Justice.

• Woodlawn Family Dentistry will
notify the United States Department
of Justice when it has completed the
actions described above.

• Every six months for the first two
years of the agreement, Woodlawn
Family Dentistry shall notify the
United States Department of Justice
in writing of any new or existing

Other patients at Woodlawn Family Dentistry were allowed  to
schedule appointments without restriction.

Woodlawn Family Dentistry
and Dr. Nguyen denied 
discriminating against John.
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patients with HIV (via a unique
identifier), what services they were
provided during the preceding 6
months (including the dates and
times of services), and any scheduled
appointments in the future
(including the dates and times of the
appointments). Woodlawn Family
Dentistry shall also inform the
United States Department of Justice
of the details of any HIV-related
complaint within 24 hours of
receiving such complaint orally or 
in writing. 

• Within 30 days of completion of the
signatures to the agreement and a
release by John Roe, Woodlawn
Family Dentistry shall pay a total 
of $7,000 to the complainant, and 
a copy of the payment shall be sent
to the United States Department of
Justice within 10 days of issuance. 

• Within 30 days of the effective date
of this agreement, Woodlawn Family
Dentistry shall pay a civil penalty in
the amount of $3,000 in order to
vindicate the public interest.

Continued Area of Focus 
In the press release on this

settlement, issued on February 12, 2013,
the USDOJ noted that this settlement
was entered in accord with the
Department’s Barrier-Free Health Care
Initiative (www.justice.gov/opa/pr/
2013/February/13-crt-187.html). At the
time the settlement was announced, the
USDOJ noted also that this settlement
between the United States Department
of Justice and Woodlawn was the 
third settlement addressing HIV
discrimination by a medical provider
with the USDOJ in a three-week period. 

The press release stated that the

Barrier-Free Health Care Initiative is a
partnership between the Civil Rights
Division of the USDOJ and U.S.
Attorneys’ offices across the nation 
to target efforts on a critical area for
individuals with disabilities. The press
release also stated that HIV is a top
priority issue, as is physical access to
medical and dental facilities.

This case study was written by Linda Hay, J.D.
All names used in Dental Insights case studies are
fictitious to protect patient privacy.

Linda J. Hay is 
a member of
Alholm, Monahan,
Klauke, Hay 
& Oldenburg,
L.L.C., a law firm
that is certified as 
a Women’s Business
Enterprise, located

in Chicago, Illinois. Ms. Hay focuses her
practice on the defense of professional
liability cases, including dental
malpractice. In addition to trial work, 
Ms. Hay frequently lectures and regularly
publishes on risk management issues for
professionals. Ms. Hay can be contacted 
at lhay@illinois-law.com.

What Can We Learn?
Dental offices need to be aware 

of the requirements they must follow
concerning patients with disabilities.
The manner and method of treating
those with disabilities, and the
physical access to the practice, 
must be regularly reviewed for
compliance with the Americans 
with Disability Act. 

Should there be any areas of
concern or questions regarding
whether the practice is compliant to
those with disabilities, the practice and

dentist should inquire further. They
will need to help ensure a proper
analysis and decision-making process,
supported by accurate and proper
information. 

As with any risk-related issues,
early recognition and evaluation is
essential to minimize risk. Treatment
of patients with disabilities should be
handled with care and sensitivity to
minimize the potential for adversity
and anger, which often leads to
disgruntled patients. And, it is well

known that unhappy patients will be
more likely to file complaints or seek
recourse through a lawyer.

An excellent resource guide for
what small businesses must provide 
is included in the booklet published by
the United States Department of
Justice and is entitled, “ADA Update: A
Small Business Primer,” www.ada.gov/
regs2010/smallbusiness/smallbusprimer
2010.htm. The USDOJ also offers a
toll-free Americans with Disability Act
information line at 1-800-514-0301.

Woodlawn Family 
Dentistry had to pay
$7,000 to John Roe 
within 10 days and a 
civil penalty of $3,000
within 30 days. 
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Q: A colleague has been using
Groupon to offer deals on dental 
care. Since she’s brought in a lot 
of new patients, I thought it might 
be time for me to jump on the 
bandwagon. However, I heard this
kind of marketing could get me in
trouble with my licensing board. True?

A: While email marketing programs
through companies like Groupon and
LivingSocial have a faithful following and
have become popular among many 
dentists, they can put your license at risk.
The issue is how they are structured.

This is how it works for Groupon:
 A dentist creates a “Groupon” 

and schedules when it will go out.
 A patient purchases the deal

through the Groupon site, prints

off the proof of purchase and
brings it to the dentist for the 
services purchased.

 Groupon then sends the dentist 
a check for sales from the deal
when the promotion is over,
keeping a portion for themselves. 

Although these offers look like great
marketing opportunities on the surface,
the problem is that the company shares
in the sales. Thus, most states consider
these offers to be fee splitting and
therefore illegal. (Be sure to check your
state law.)

How is this different from other
practice marketing? It is perfectly legal
to pay a flat rate for marketing, such 

as for online advertising, social media
marketing, TV commercials and
magazine advertising. These don’t
violate any laws because the medium
isn’t being paid based on the number 
of patients brought into the practice and

no money is paid upfront by the patient.
What about companies that take

payments for “conversions” (leads) or
website rankings? While you should be
skeptical of these types of businesses,
this type of marketing is typically legal
because the price is predetermined and
does not vary based on the number of
patients the offer generates for the
practice.

If you take Medicare patients, you
must also be careful not to violate the
Anti-Inducement Provision, Section
1128A(a)(5) of the Medicare Act. This
act imposes civil monetary penalties
against any person who “offers or
transfers remuneration” to anyone
eligible for Medicare benefits.

Finally, state and federal anti-
kickback laws broadly prohibit the offer,
solicitation, payment or receipt of
anything of value, direct or indirect,
overt or covert, in cash or in kind. This
encompasses offers intended to induce
referrals for services reimbursed by
federal programs.

As with any practice marketing, you
are responsible for compliance. That’s
why if you are considering using
Groupon (or another email marketing
program), it’s important to check with
your state association or licensing board
to see if it is allowed in your state, as 
well as an attorney in your state who 
is knowledgeable about the issue. 

Consequences for non-
compliance could range
from fines from the state
board, ousting from
Medicare or even criminal
charges for fee splitting.
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