
On August 4, 2005, 33-year-old Gina
Alden presented to the Smile Center
for a cleaning and examination. She
found the dental clinic through a
Yellow Pages ad.

Gina noted on the history form that
she had previously been diagnosed
(pursuant to a biopsy) with lichen
planus on the left side of her tongue.
After Gina saw the hygienist, Samuel
Gray, DDS, a general dentist, examined
Gina’s mouth. 

Dr. Gray noticed a 1cm x 1cm lesion
on the left side of her tongue, toward the
middle on the lateral border. It was
smooth and dark red/brownish in color.
He pointed this out to Gina, and Gina
said it was bothering her. She did not say
anything about the lesion changing in
size, color or consistency. 

Dr. Gray saw no other lesions
anywhere else on the tongue or on the
soft tissues, and the patient had no
complaints about other areas of her
tongue. Dr. Gray prescribed a generic
form of Kenalog in orabase .1% and
recommended extractions of teeth 16,
17, 32 and a DO amalgam on tooth 20.

Six months later, on February 7,
2006, Gina returned to the clinic and
saw a different general dentist, Victor
Brom, DDS, and a different hygienist.
When performing an oral cancer screen,
the hygienist noticed the lesion on the

left side of the tongue and pointed it out
to the patient. Gina again mentioned the
prior lichen planus diagnosis. This
hygienist wrote “lichen planus, left
lateral ventral tongue” in the notes. 

Dr. Brom examined Gina’s mouth
and documented “sore” next to the
hygienist’s notation of lichen planus. He
advised the patient to continue the
medication Dr. Gray prescribed on
August 4, 2005. (Contrary to the
documentation, Dr. Brom later recalled
the soreness came from the RIGHT side
of Gina’s tongue, which later impacted
his credibility.) The treatment plan
continued to recommend extracting
teeth 16, 17 and 32 and DO composite
to 20.

Gina came back to the clinic for the
extractions and filling on February 18,
2006. At that time, she saw a third general
dentist, Edward Cran, DDS. Dr. Cran
was aware of the documentation 11 days
earlier indicating Gina had lichen planus
on the LEFT side of the tongue. He didn’t
document anything new about the
pathology of the tongue. The extractions
and filling were completed without
complication at this visit.

On February 27, 2006, Gina returned
to the clinic and again saw Dr. Cran to
treat a dry socket that developed after the
extraction. Again, Dr. Cran documented
nothing about the pathology of Gina’s
tongue or any complaints she had about
it. Gina’s only recorded complaint was
of extreme pain from the dry socket. 

Gina returned to the clinic for a final
time on October 30, 2006, for a cleaning
and exam. At this visit, she saw a fourth
treater, Michael Davik, an orthodontist.
Though Dr. Davik only performed oral
exams on rare occasions, the clinic 
supervisor requested that Dr. Davik 
 perform the exam this time because all
other dentists were unavailable. The su-
pervisor told Dr. Davik that the patient
had lichen planus but “not to worry
about it.” Dr. Davik later admitted he 
examined the tongue but did not docu-
ment any positive or negative findings. 

On January 13, 2007, Gina went to
see the same oral surgeon who biopsied
her tongue in late 2004 and diagnosed
the lichen planus. This oral surgeon then
took another biopsy of the left tongue,
which showed squamous cell carcinoma. 

The oral surgeon referred Gina to a
medical surgeon, and on February 2,
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2007, she had a triple endoscopy and
partial glossectomy. The M.D. said he
removed a “very aggressive” amount of
the tongue. Tests showed no metastasis,
but Gina was sent to a cancer center.

A CT and MRI of the neck were
negative. Gina had another CAT scan
from the skull to thighs on February 15,
2007, which was also negative. A tumor
board at the cancer center reviewed the
case and recommended that Gina
undergo a left selective neck dissection,
alloderm grafting, direct laryngoscopy,
fiberoptic bronchoscopy and
esophagogastroduodenoscopy. On
February 22, 2007, the patient
underwent this surgery and was
hospitalized for two days.

Lawsuit Ensues  
Shortly thereafter, the three dentists

and one orthodontist from the Smile
Center received notification of a lawsuit.
The former patient—now plaintiff Gina
Alden—alleged that all defendants
should have either performed a biopsy
of her left tongue or referred her to a
specialist. She also claimed that each
defendant should have measured the size
of the lesion to determine its progression. 

The defense team consulted with a
general dental expert. This expert
generally felt the documentation was
poor, especially by Dr. Gray on August 4,
2005, and by Dr. Brom on February 7,
2006, since there were no clear notes
that an oral cancer screening took place. 

This general dental expert opined Dr.
Cran’s diagnosis and treatment of Gina
on February 27, 2006, visit to treat the
dry socket was appropriate. He felt that
because the purpose of that visit was
specifically to treat the dry socket, an
oral cancer screening was not necessary. 

This expert also felt that it was very
unusual for lichen planus to turn into
cancer or for cancer to be within the
lichen planus. Moreover, it was his
opinion that lichen planus can flare up

and be exacerbated by emotional stress. 
The defense team also consulted

with an oral pathology expert. This
expert stated that while some cases of
squamous cell carcinoma are very
aggressive, others are slow developing.

The expert also indicated lichen planus
is typically considered a sore and that
diagnosis does not require a referral. In
light of this, he felt the medication Dr.
Gray initially prescribed was appropriate.

A pathology expert then reviewed
the pathology slides. He confirmed the
diagnosis of moderately differentiated
squamous cell carcinoma, and that there
was no evidence of lichen planus (either
it wasn’t lichen planus or the squamous
cell carcinoma obliterated the lichen
planus). 

When Gina’s biopsy confirmed a
diagnosis of lichen planus on December
3, 2004, the squamous cell carcinoma
may not have been clinically evident.
Even if it were, the expert believed that it
was probably extremely small and in the
field of the lichen planus. Therefore, it
would not have been distinguishable. The
expert had the same opinion for Gina’s
February 27, 2006, visit to Dr. Cran. 

The pathology expert explained
these lesions will typically double in
volume every 60 days. He estimated the

size of the lesion in Gina’s mouth would
have grown as follows:

Between August 2005 and February
2006, the expert opined that the lesion
was not clinically evident as cancer. Plus,
during this time, the lesion was so small
that the expert felt that a failure to refer
did not make a difference.

However, the pathology expert did
believe that the squamous cell carcinoma
was clinically evident on October 30,
2006—two and a half months before it
was diagnosed by biopsy. By this point,
the lesion had a “warty” or granular
surface texture and a white fused plaque
appearance. This texture and appearance
would have been vastly different from the
texture and appearance of lichen planus. 

The expert further stated that
because Gina had a T1 (stage one)
lesion, she would face an increased risk
for recurrence and metastasis. However,
this type of cancer rarely metastasizes
beyond the tongue or neck. Gina did not
require chemotherapy. If a stage one
squamous cell carcinoma recurs, it
typically will do so within three years in
90-95 percent of cases. At the time of the
lawsuit, Gina was two years out, with no
recurrence or lymph node involvement.

Oncologist’s Testimony 
Helps Defense  

Gina’s oncologist expert’s testimony
significantly helped the defense. He
admitted the squamous cell carcinoma
occurred in the same area as the lichen
planus, thus making it more difficult 
to visualize. He also conceded that even
if the squamous cell carcinoma had
been diagnosed in February of 2006, the
same surgeries would have been
required and Gina’s prognosis would
have been the same. 

Continued from page 1
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What Can We Learn?
• Documentation is essential. In this case, the lack of

attention to detail in the recordkeeping did not help the
defense. Specifically, the dentists failed to describe the size
and appearance of the lesion. Dentists may find the
ADA’s recommendations for documentation worth
reviewing. These can be found at: www.ada.org/sections/
professionalResources/pdfs/dentalpractice_dental_records.
pdf. Keep in mind that ADA recommendations may
differ from local standards, and dentists should check
with their state board or local dental society for questions
about which rules apply.

• Follow up is crucial. Many times, especially with multiple
providers, patients can get lost in the shuffle and this can
compromise continuity of care. The dentists in this case
lacked a clear protocol for following up and monitoring
the lesion. It may have helped if an alert was placed in the
notes to address follow-up evaluation of the lichen
plannus.While the case resolved successfully for three of
the four dentists, the result could have been very different. 

• Credibility is important. A dentist’s credibility is
especially important when a plaintiff would likely be very 

sympathetic to jurors—such as a young woman with a
severe and debilitating injury. The fact that Dr. Brom
changed his recall of the location of the lesion from the
left side (as noted in his and the hygienist’s record) to the
right side (in his deposition) negatively impacted his
credibility as a witness. 

• Dental cases can be complex. The defense would likely
use expert witnesses to attempt to defend the dentists’
care using standard of care, causation and damages
defenses. However, these defenses require jurors to clearly
understand medically and legally complex concepts,
which can sometimes be a challenge. It was to the benefit
of the defense to have this case first assessed by a panel of
attorneys who understood the issues involved. 

• Avoid reliance on others. Dentists must use their own
clinical judgment and not be swayed by others in their
assessment of care. In this case, the clinic supervisor told
Dr. Davik, the orthodontist, that the patient had lichen
planus but “not to worry about it.” Consequently, Dr.
Davik was lax in his treatment—he admitted that
although he examined Gina’s tongue, he failed to
document any positive or negative findings.

What’s more, even if the squamous
cell carcinoma had been diagnosed in
August of 2005, the patient would have
only avoided the second surgery and her
prognosis would have improved only 
1-2 percent. This expert could not say if
the cancer was clinically evident on the
visits to Drs. Gray, Brom and Cran.

The plaintiff claimed her past
medical expenses were $30,000, and her
lost wages were $2,000. She claimed an
unstated amount for future wage loss.
Gina alleged she lost roughly one-third
of her tongue, had nerve damage to the
left side of her neck resulting in
permanent numbness, scarring and
speech impairment. In this jurisdiction,
noneconomic pain and suffering
damages would be capped at $401,500.
(Without a cap, damages could be much
higher.)

Panel Hears Case  
In this jurisdiction, the case was

required to be heard by a panel of
attorneys before the case went to trial.
The attorneys would then determine a
nonbinding damage award. The panel in
this case assessed $0 in damages against
Drs. Brom, Cran and Davik, and
$35,000 against Dr. Gray and the
professional corporation that employed
him. Dr. Gray was found negligent due
to his lack of follow up post treatment,
and the fact that the patient’s result may
have been different had cancer been
diagnosed in August of 2005.

Gina Alden then dismissed her
lawsuit against Drs. Brom, Cran and
Davik, and counsel for Dr. Gray was able
to use the nonbinding decision of the
panel as a basis to negotiate a favorable
settlement of Dr. Gray’s case. 

This case study was derived from the PSIC

files and written by Linda Hay, J.D. All names

used in Dental Insights case studies are fictitious
to protect patient privacy.

Linda J. Hay is 
a member of
Alholm, Monahan,
Klauke, Hay 
& Oldenburg,
L.L.C., a law firm
that is certified as 
a Women’s Business
Enterprise, located

in Chicago, Illinois. Ms. Hay focuses her
practice on the defense of professional
liability cases, including dental
malpractice. In addition to trial work, 
Ms. Hay frequently lectures and regularly
publishes on risk management issues for
professionals. Ms. Hay can be contacted 
at lhay@illinois-law.com.



Q: I hear a patient plans to sue. What
should I do?

A: The first step you should take if you
suspect a patient is considering a lawsuit
or initiating a complaint against you
before your state Board of Examiners
(and certainly any time you get a letter
from an attorney, a summons or
complaint) is to contact PSIC at 
1-800-640-6504.  

PSIC claims professionals have seen
just about every type of malpractice
claim possible. Consequently, they have
the expertise to identify the best way to
safeguard your reputation and protect
your practice by:

• Helping you secure all relevant
records. If you don’t secure the
proper files and a lawsuit commences
years later, it might be impossible to
find all of the records. It looks bad in
the courtroom if some or all of a
record can’t be found.

• Ensuring that all vital testimony is
preserved. You might not remember
much about the treatment you pro-
vided for a particular patient when
you go to trial a decade from now and
neither will your staff. However, if
PSIC believes a lawsuit is probable, we

will evaluate the potential claim. We
will talk to you and other witnesses
while your memory is fresh, and pre-
serve the testimony should litigation
occur later. 

It’s also essential to keep this
information to yourself and not discuss
it with family, colleagues or friends.
Although your normal response may be
to try to solve the problem yourself, it is
not a good idea when a malpractice
allegation or board action is likely.

Every person you speak with can
become a potential witness. If you say
different things or explain things
differently to people, your defense could
be harmed and/or your credibility could
suffer in court.

You should also avoid contacting the
patient who is suing you, as well as his or

her attorney—even when the case
involves someone you previously
considered a friend or knew professionally.
Though your intentions may be benign,
a plaintiff ’s attorney could misrepresent
this contact as a display of guilt, fear or
anger. The probability of uttering a
potentially damaging statement far
outweighs any possible benefit from
making such a call.

Moreover, do not coach your staff
on what to say about the situation. More
often than not, anything you tell them
will come out during a lawsuit—to the
detriment of your defense.

Remember, it is to your benefit to
get an early indication of a potential
lawsuit by contacting us if you even have
a hunch that a lawsuit is looming. You
can never be too prepared.

What to Do When 
A Patient Might Sue 
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Every person you speak
with about the situation
can become a potential
witness.

Did You Know?
With PSIC, a claim is not

automatically opened when you call
us. While other companies may set
up a claim file if you call with an
incident or situation that causes
concern, our approach is different.
Your information is initially put into
an incident file, but not in your
claims record. This approach helps
you keep you claims-free status, but
still allows you to receive guidance
when you need it.
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